INTRODUCTION
Today, the use of international commercial arbitration as a means of resolving international commercial disputes has reached an unprecedented level. However, while arbitration was progressing from an alternative to an almost standard dispute resolution mechanism for solving complex international disputes, new challenges which may turn the tide started to evolve. In this paper I will briefly present the current state of affairs regarding challenges to investor-state arbitration in Europe. Two topics discussed herein deal with two different but complementary developments: the new policy of the European Commission to move away from arbitration in investor-state disputes under international trade treaties, and the aftermath of the decision of the Court of Justice of the European Union (CJEU) in the Achmea case in which the Court found that investor-state dispute settlement system (ISDS) clauses in bilateral investment treaties violate European law. After an analysis of these developments, I will evaluate criticisms of the ISDS and suggest the reasons why alternative proposals do not meet the desired standards of quality and efficiency. My conclusion is that the current anti-arbitration wave in Europe should be moderated and partly reconsidered to avoid adverse consequences for international dispute settlement and international trade.
MOVING AWAY FROM ARBITRATION AND TOWARDS 'INVESTMENT COURTS' IN INVESTOR-STATE DISPUTES
The conventional concept of investment arbitration or ISDS is well known, so for the purposes of this paper I will give only a short summary of its main features.
1 Treaties on protection of foreign investments often include a system of dispute resolution which allows that, in case of a dispute between the foreign investor and the state in which the investment was made, a dispute may be submitted to the forum selected by the claimant, who is most often the investor. This form of arbitration is based on the text of the treaty and does not need a pre-existing arbitration agreement between the investor and the state. 2 Standard options that can be selected always involve arbitration under the UNCITRAL Rules, or certain institutional arbitration rules. The most prominent multilateral treaty which provides for ISDS is the ICSID Convention (also referred to as the Washington Convention) of 1966, ratified globally by 154 countries. 3 The convention established the International Centre for Settlement of Investment Disputes (ICSID) which provides facilities for arbitrations between the foreign investors and the member states of the convention.
A good example of ISDS in multilateral treaties is Chapter 11 of the North American Free Trade Agreement (NAFTA). 4 The agreement has been in existence since 1994 and will continue to be in force until the coming into force of the latest US-Mexico-Canada agreement (USMCA) concluded in 2018. 5 NAFTA Chapter 11 allows investors of one NAFTA party (Canada, the United States or Mexico) to bring claims directly against the government of another NAFTA party before an international arbitral tribunal, excluding thereby jurisdiction of local courts in any of the three countries. 6 The arbitration-friendly position in NAFTA (which, however, is changing, see below) is typical for the pro-investment climate of the late 1980s and early 1990s, when over 3,000 international instruments, including a number of bilateral investment treaties (BITs), were concluded. 7 All of them, just like NAFTA, allowed for a treaty-based arbitration as 'a mechanism for the settlement of investment disputes that assures both equal treatment among investors of the Parties in accordance with the principle of international reciprocity and due process before an impartial tribunal' . 8 Under investment treaty arbitration provisions, the host governments would automatically give consent to be sued by foreign investors for violation of a number of substantive rights enumerated in such treaties, for instance the prohibition of expropriation or violation of the standard of fair and equitable treatment.
However, after a massive wave of investor claims raised in the late 1990s, the climate changed. 9 As soon as it showed its effectiveness, the 'emerging global regime for investment' elaborated in thousands of international instruments started to face major challenges. 10 The European Union joined the anti-ISDS movement, which was labelled the 'backlash against investment arbitration' .
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This position was most obviously taken by the European Union in the context of negotiations regarding the EU-US trade agreement, the notorious Transatlantic Trade and Investment Partnership (TTIP), which turned out to be among the most controversial treaty projects on trade ever conceived by either of the two sides of the Atlantic.
12
One stepping stone in the TTIP negotiations, which started in July 2013, was the investor-state dispute settlement system. 13 At the beginning of the negotiations, many European politicians and NGOs moved against inclusion of ISDS in the treaty.
14 Some European governments procured studies on the impact of ISDS in international treaties. 15 Other studies suggested that there was little evidence on the meaningful benefits that investor-state arbitration could provide to the EU, and that its collateral effects might impose non-trivial costs for the European states. 16 The European Parliament voiced support only for a state-to-state dispute settlement system and opposed any bypassing of national courts. 17 After online public consultations conducted in 2014, 18 Commission finally announced that it was moving from 'current ad hoc arbitration towards an Investment Court' .
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In the next stage of negotiations, the draft text of the TTIP proposed by the EU excluded ISDS provisions and included provisions on a special, hybrid body for investor-state dispute resolution -a standing investment tribunal that would be established under the treaty once it came into effect. 20 The only traces of arbitration which remained in this draft were visible in the rules on recognition and enforcement of foreign 'arbitral awards' (inter alia, by the reference to the New York Convention).
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In the end, the Transatlantic Treaty negotiations discontinued, but for a different reason: the hostile position of the current US administration towards multilateral trade treaties. However, while TTIP -at least at this moment -seemed to be a failed project, in the meantime another instrument for the protection of trade and foreign investments was adopted, the EU trade agreement with Canada, better known as CETA (Comprehensive Economic and Trade Agreement).
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In CETA, the policy of moving away from arbitration materialised in its dispute resolution provisions, which are based on a new investment court system. The EU advertised this system as a 'replacement of the ISDS' by 'a new and better' system. This system, according to official announcements, enshrines the right of governments to regulate in the public interest, but also introduces a system which is public, professional, and transparent. 23 From the text of CETA 24 it is obvious that the 'permanent dispute settlement tribunal' provided by the agreement is everything but an arbitral body. It is composed of judges appointed by the two state parties (the EU and Canada) and does not allow the typical features of arbitration such as party-driven selection of adjudicators (in particular by the investors), exclusion of appeals and autonomy in the selection of the applicable 19 law and procedure. 25 Moreover, it is clear that the policy of avoiding arbitration as a means of resolving investment disputes is not meant to be limited to particular trade agreements. In Article 8.29 of CETA, Europe and Canada commit to 'pursue with other trading partners the establishment of a multilateral investment tribunal and appellate mechanism for the resolution of investment disputes' . This confirms that rejection of arbitration options will be an element of future policies in international investment treaties that are concluded both by the EU and by Canada.
In the meantime, the EU either has signed or is negotiating a number of trade agreements with countries and regions around the world. These include trade agreements with Japan, Vietnam, New Zealand, Australia, Singapore and Mexico, as well as the EU-Mercosur trade agreement that includes the four South American states Argentina, Brazil, Paraguay and Uruguay. 26 In most of these concluded or contemplated agreements, 27 some forms of dispute resolution mechanisms are envisaged, with a tendency to have less and less reference to any form of proper international arbitration.
Europe is not alone in its suspicious attitude towards investment arbitration. On the other side of the Atlantic, the rejection of ISDS has already been confirmed in the agreement that will replace NAFTA and its Chapter 11 ISDS mechanism. Namely, under the USMCA 28 the US investors in Canada and Canadian investors in the United States will only find recourse in national courts. 29 In US-Mexico investment disputes, claimants will continue to have the right to submit a claim to arbitration alternatively under the ICSID Convention and Additional Facility Rules or under the UNCITRAL Arbitration Rules. 30 Interestingly, Canadian investors in Mexico and Mexican investor in Canada seem to be, under the current text, authorised to initiate investment arbitration under another multilateral treaty, the TransPacific Treaty (CCTPP) which has still not been ratified by the required number of signatories (but will certainly not be ratified by the United States, at least not under its current administration 31 Anyway, there is still some good news for investment arbitration under the USMCA. Namely, its provisional regime allows for continuation of ISDS for at least three more years. In other words, existing arbitrations under NAFTA will remain unaffected, but it will also be possible to initiate new arbitrations even when NAFTA ceases to be in force, since the old NAFTA system of ISDS will remain available for three years after NAFTA's termination for protection of those investments that were made in the period during its validity.
more favourable for continuation of investment arbitration compared to the present situation in Europe after the Achmea judgment.
THE ACHMEA CASE: A FURTHER BLOW TO THE POPULARITY AND USE OF ARBITRATION IN EUROPE
The trend of anti-arbitration actions by the bodies of the European Union continued also in 2018. This time, the blow to arbitration was not caused by the executive bodies of the EU, but by its judicial branch. In March 2018, the CJEU issued a decision in a case initiated by the highest German court, the Federal Court of Justice (BGH), which had submitted a request for a preliminary ruling in proceedings between the Slovak Republic and the Dutch company Achmea BV.
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The request for a preliminary ruling, dealing with the validity of the arbitration conducted between the Dutch investor and the Slovak state, at first looked like a pure formality. All the tribunals and courts which participated in this process, including the BGH itself, held the same position; thus, most of the observers were of the opinion that the CJEU would follow this position and routinely confirm the validity of the arbitral award made against Slovakia, thereby only restating the customary position on ISDS. The same could be forecast based on the opinion delivered in this case by Advocate General Wathelet, on 19 September 2017, who shared the same line of reasoning and found no incompatibility of this ISDS arbitration with EU law. 33 Therefore, everyone was caught by surprise when the judgment of the Court reversing the position of its AG was published.
Before turning to the reasoning of the CJEU, a brief recapitulation of the facts in the Achmea case is in order. The request submitted to the CJEU concerned the case of enforcement of an arbitral award which was made 2012 in an arbitration conducted under the bilateral investment treaty (BIT) concluded in 1991 between the governments of the Netherlands and the (then) Czech and Slovak Federative Republic. The 1991 BIT (which continued to be applicable due to state succession as the Dutch-Slovak BIT) contained in its Article 8 a provision very common in many similar BITs. Under this provision, the investors from either side were entitled to initiate arbitration against the state in which the investment was made. The arbitration under this BIT was governed by the UNCITRAL Arbitration Rules. by the parties was Frankfurt, the application was decided by the German courts. The German courts rejected the application by the Slovak Republic both in the first instance proceedings, conducted before the Higher Regional Court (OLG) in Frankfurt, and, in principle, in the proceedings at the BGH, which held that the position of the Slovak state was not justified.
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The Slovak Republic argued that the arbitration court did not have the jurisdiction to decide the case since the arbitration clause in the Dutch-Slovak BIT was not in line with Articles 18, 267 and 344 of the Treaty on the Functioning of the European Union (TFEU). The German Federal Court made clear that it did not agree with this position, but for the avoidance of doubt referred the case to the CJEU. The Advocate General agreed with the BGH and opined in September 2017 that European law 'must be interpreted as not precluding the application of an investor/State dispute settlement mechanism established by means of a bilateral investment agreement concluded before the accession of one of the Contracting States to the European Union' .
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But, in its judgment, the CJEU overruled its Advocate General and finally found that the arbitral provision from the Dutch-Slovak BIT (Art 8) has an adverse effect on the autonomy of EU law since the only bodies authorised to interpret EU law are EU bodies (and the Luxembourg Court itself). 36 To that extent, the CJEU ruled that EU law precludes such agreements, which essentially means that the arbitration was concluded under a clause that is contrary to EU law, and from the perspective of EU law needs to be considered invalid. Reluctantly, such a position had to be adopted by the BGH, which in turn finally concluded that the arbitral clauses contained in the 'intra-EU BITs' (bilateral treaties for protection of investments concluded between two EU Member States) are 'not applicable' (unanwendbar), thereby leading to the same consequences as if the arbitral agreement was inexistent or invalid.
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In short, from the Achmea decision of the CJEU it seems that all ISDS clauses allowing for investor-state arbitration contained in the BITs concluded between two Member States of the EU have to be viewed as contrary to EU law. If this is the case, then it is not only foreseeable that the awards issued in these arbitration proceedings can be annulled in setting aside proceedings, but it is also likely that such awards will not be recognised and enforced, at least if the place of enforcement is in a Member State of the EU. 34 See summary of facts in the Achmea judgment, (n 33) 6-14. 
FOLLOW-UP: THE AFTERMATH OF THE ACHMEA CASE
Since the Achmea decision, there have been no further reported court cases in which the arbitral awards made under intra-EU BITs arbitration provisions were finally set aside. However, some such cases are already pending where various European states, when ordered to pay the investors various sums under investment treaty claims, either objected to the jurisdiction of the arbitral tribunal or started setting aside proceedings based on the reasoning analogous to that in the Achmea decision.
The issues raised in several proceedings relate to the eventual broadening of the scope of the CJEU decision. Namely, in two such cases -Masdar v. Spain 38 and Vattenfall v. Germany 39 -the defendant EU Member States raised the Achmea arguments in arbitrations which were not based on the ISDS clauses in a bilateral treaty, but in a multilateral instrument, the Energy Charter Treaty (ECT).
In terms of importance and the scope of signatories, this treaty is much more important than the BITs, as it was concluded with the involvement of the United Nations and the World Trade Organization (WTO), and a number of other organisations too, and has been signed by some 50 countries as well as by the European Union itself. 40 The treaty also gave rise to some of the most voluminous arbitral awards in the world, such as the award in the Yukos case in which damages in the amount of US$50 billion were awarded against Russia in 2014, but due to non-ratification was later set aside in the Netherlands. 41 In the Masdar case, Spain invoked the Achmea decision against a Dutch investor, and argued that the tribunal had no jurisdiction to act due to the violation of EU law. The reason for this was that both Spain and the Netherlands are EU Member States, and Spanish lawyers interpreted the Achmea decision in the sense that EU investors cannot bring investment treaty arbitration proceedings under an international agreement if the other side is also an EU Member State. This objection was rejected by the arbitrators in the arbitral proceedings. They concluded that the Achmea case literally relates only to the Dutch-Slovak BIT, and that -even if it were to apply to all intra-EU BITs -the ECT is not a bilateral treaty between EU Member States. It was also noted that the EU is itself a party to the ECT, which could indicate that it knew and accepted the ISDS provisions contained therein. Similarly, Germany invoked the Achmea decision in the arbitral proceedings initiated by a Swedish nuclear energy investor Vattenfall. The decision of the arbitral tribunal presided over by Professor Albert Jan van den Berg in this ISCID case was the same -they concluded that the Achmea decision does not directly apply to the arbitrations arising out of multilateral treaties since, among other reasons, the rules of such treaties (in particular Art. 16 ECT) have to be interpreted as lex specialis in relationship to Article 351 of the TFEU. 43 The same avenue was taken in some other investment disputes, in particular in the recent decision of the arbitral tribunal at the Stockholm Chamber of Commerce (SCC) which affirmed its jurisdiction in the arbitration initiated on the basis of the ECT against two Luxembourg, two Italian and one Danish companies which made investments in Spain related to renewable energy legislation. 44 The tribunal found no carve-out from ECT protection provided under Article 26 which would relate to intra-EU disputes and concluded that EU law is not relevant to the issue of its jurisdiction. 45 Indeed, whether or not this will be affirmed it will eventually be addressed by the CJEU in the near future. It is reported that Spain has already requested in the cited SCC proceedings that this issue be submitted to the CJEU, and similar pressure has been exerted by other EU countries which are involved in intra-EU investor-state arbitrations. One such case is the Croatian Gavrilović case decided by the ICSID dealing with the arbitration proceedings brought by an Austrian investor under an Austrian-Croatian BIT.
46 Though this arbitration is based on an intra-EU BIT, the case was decided by the ICSID in Washington DC pursuant to the provisions of the 1965 Washington Convention. Therefore, it will be interesting to see how a number of occurring questions are treated in the future reasoning of the CJEU.
But, no matter whether this questioning of conformity with EU law will lead to further broadening of the scope of investor-state arbitrations considered to be invalid, the damage has already been done. Many arbitrations initiated on the basis of a presumably impeccable legal basis, ie on the basis of valid ratified international 43 The tribunal opined that, ' Article 16 poses an insurmountable obstacle to Respondent's argument that EU law prevails over the ECT. agreements, face the prospect of being invalidated or not enforced. The final effect triggered by the CJEU in the Achmea case will be -in stark contrast to the approach in the case of NAFTA arbitrations which will be possible even after cancellation of the treaty -fundamentally retroactive in nature. In other words, a likely prospect in arbitrations which were initiated and, in some cases, concluded a long time ago may now be refusal of recognition and enforcement, especially if the EU Member State has an acute interest in refusing recognition.
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ARGUMENTS BEHIND THE CURRENT EUROPEAN ANTI-ARBITRATION STANCE
In a way, it seems that the investor-state arbitration was a victim of its own success. The backlash against arbitration in investor-state disputes originated with the boom in high-value investor-state arbitrations in which states were ordered to pay substantial sums to foreign investors. History shows that most states are open and benevolent when declaring high principles, but equally outraged when the same principles are applied to their actions and associated with sanctions, as showed by a similar backlash against the decisions of the international tribunals in other sensitive areas. 48 Many capital-exporting countries, such as Canada or Germany, never thought that an ISDS case could be successfully initiated against them, relying on the idea that investment treaties awarded special protection to investors only in order to protect the companies from developed Western states from the unreliable justice systems in the developing world. 49 But, the boom in investor-state cases in the 2000s showed that investments do not conform to the customary developed/ developing divide, so not only the 'usual suspects' , but also those states that like to view themselves as investors only started to appear as respondents before various arbitral fora, and that started to influence their attitude towards the ISDS. 50 The bigger the country, the stronger the resistance to defeat, as anecdotally proven by the fact that the United States have never lost a single ISDS case.
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While current criticisms voiced by EU authorities often accuse the ISDS of (anti-governmental) bias, it is interesting to recollect the history. Some evidence from particular investor-state arbitrations shows how (un)principled states have behaved in upholding the independence and impartiality of arbitrators when their own interests were at stake. Jan Paulsson tells us a story about the1903 Alaskan Boundary case in which President Theodore Roosevelt himself wrote 'personal and confidential instructions' to 'three impartial jurists of repute' selected as American arbitrators in the border case. 52 One hundred years later, as showed again by Paulsson, the same attitude had spread to the area of investment arbitration. In the infamous Lowen case, the American arbitrator appointed to act in a NAFTA arbitration publicly admitted that he was under considerable political pressure, and that he had been summoned by governmental officials and warned that the state party which appointed him must prevail.
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The relative fairness of the ISDS mechanism may have been a reason for its unpopularity with some states unfamiliar with losing litigation in international fora. Ominously, it was not the withdrawal of Venezuela, Bolivia and Ecuador from the ICSID Convention that changed the ISDS landscape, but the change of policies in the United States, Canada and the EU.
On the other hand, there are indeed valid conceptual reasons for the current 'legitimacy crisis' in investment treaty arbitration. 54 Here are a few prominent criticisms which deserve attention: 50 According to UNCTAD data, the most frequent respondent states in the 1987-2017 period were Argentina, Venezuela, Spain, the Czech Republic, Egypt, Canada, Mexico, Poland and India. At the same time, the most frequent home states of claimants were the United States, the Netherlands, the United Kingdom, Germany, Canada, France and Spain. While the divide between the capitalimporting and capital-exporting countries is still visible, some countries, eg Canada and Spain, occupy high places on both lists. 1. The closed nature of the world of investment treaty arbitrations -excessive specialisation that creates a narrow field which is removed both from commercial arbitration and from public international law; 55 2. An alleged lack of democratic accountability and lack of sensitivity to allegations of corruption; . Lack of symmetry in procedure, forum shopping and possible parallel proceedings. 61 The purpose of this paper is not to offer an extensive debate on the mentioned (or any other) potential deficiencies of the investment-state arbitrations. Rather, we will deal with these features within the discussion in the next section, where they will be put in the context of other, often equally imperfect alternatives.
ARE PROPOSED ALTERNATIVES AN ADEQUATE REPLY TO THE WEAKNESSES OF INVESTOR-STATE ARBITRATION?
While many of the critical arguments against ISDS may have some foundation, there is, in my opinion, a sufficient number of reasons which speak against the radical dismantling of the system of international investment arbitration. There may be some periods in the future when more control and more transparency is needed, but in the current political discussions which are generally negatively coloured, at least in the European Union, one should not forget the arguments in favour of investment arbitration, as well as the weaknesses of the alternative options.
In the current 'change of tide' , the pendulum has swung back to the other side: while until about a couple of decades ago a polished, overly laudable picture of investment arbitration prevailed, the current criticisms show how short the way from euphoria to hysteria might be. Policies of international trade and their dispute settlement mechanisms may be an important topic, but when they attract disproportionate public attention, populist arguments start to cast a shadow over real problems.
Is it actually true that ISDS in general has to be abolished, because it 'threatens public welfare' and 'undermines democracy' -to quote assertions from a public campaign conducted under the slogan 'End corporate courts now!'? To what extent is it correct that ISDS 'undermines environmental standards, prevents regulation or pockets taxpayers' money'?
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Leaving the assessment of more serious criticisms for later, we should first address some widespread prejudices regarding investment arbitration which, although untrue, play an important part in framing the negative picture of ISDS in the public eye.
The first prejudice relates to a supposed general bias of the ISDS in favour of investors and against the host states, and the opinion that the majority of investment arbitrations end with awards in favour of the investors. 63 While in regular litigation it may be expected that slightly more claimants win than lose (starting litigation is, after all, not a step that is undertaken easily and without good cause), according to the UN-collected data the situation with ISDS is different -significantly more cases are decided in favour of the defendants. So, according to an UNCTAD survey, in the 1987-2017 period, 28 per cent of cases were decided in favour of the investor, and 37 per cent in favour of state parties (23 per cent are settled, and 10 per cent are discontinued). The impact of the ISDS on state regulatory policies (an argument that has played a prominent role in the new anti-ISDS wave in the EU) seems to be grossly exaggerated and partly misunderstood. There is not enough independent research regarding the extent of the impact of the ISDS arbitrations on state regulatory policies. 65 Still, the percentage of the arbitral decisions which have an impact on state policies is proportionately small. According to available information, many other issues related to host state conduct have given rise to ISDS claims, such as unfair domestic court judgments, illegal contract terminations, alleged nationalisations and imposition of discriminatory taxes. 66 And, while some regulatory issues have a legitimate public policy grounds (for instance health concerns or environmental protection), others may just be an attempt by the state to indirectly expropriate foreign investors -and to that extent present exactly the kind of cases for which the whole system of ISDS was developed.
Another criticism related to ISDS arbitrators addresses the lack of diversity. 67 One of the points raised is the small number of female arbitrators in comparison to their male counterparts. Admittedly, this is to a degree true, but one should not forget the fact that the choice of arbitrators is up to the parties, so that the result reflects their preferences. 68 And, according to UNCTAD data on the most frequently appointed ICSID arbitrators, though there are only two women among the thirteen people listed, they are among the most sought-after arbitrators, occupying number one and number three on the list of the most appointed investor-state arbitrators. 69 If it is argued that this is still too small a number, these figures should be compared with the higher level international institutional tribunals, such as the WTO Appellate Body, where male members also make up the vast majority, in spite of the fact that they are appointed by bodies which can consciously implement pro-diversity policies.
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Leaving aside the prejudices regarding ISDS, we should return to the basics: why arbitration was in the first place preferred as the method of international dispute resolution in the field of international trade, be it regarding the 'pure' commercial disputes between private companies, or in cases in which states participate as parties. There is still some value in the statement that arbitration is good for international 65 For some, but still insufficient attempts to deal with the investment treaty from the perspective of political economy, see Bonnitcha,Poulsen,Waibel (n 54). 66 Compare information on individual cases, eg in UNCTAD reviews. 67 See Polonskaya (n 57). 68 Thus, to the extent that it exists, the lack of diversity would not be attributable to the ISDS mechanisms as such, but to the 'glass ceiling' of the elite business communities and their legal representatives. trade, 71 not only because the UN General Assembly 'recognizes the value of arbitration as a method of settling disputes arising in the context of international commercial relations' and is convinced that the establishment of good rules in that field 'contributes to the development of harmonious international economic relations' . 72 The existence of arbitration options was in the years of the Cold War, but also later, a de facto necessity in order to maintain some form of international trade among economic players from rather different and often mutually rather hostile political environments. Though not perfect, the practice of international commercial arbitration effectively granted legal protection to countless foreign companies, and thus encouraged their willingness to invest and make trade deals in the countries with unstable and unfamiliar legal systems. Has so much changed since the 1980s, when the UNCITRAL Model Law was enacted, in terms of removal of disparities between national laws, greater confidence of the business community in local courts in foreign jurisdictions or the need to find a neutral, unbiased forum in which to overcome differences and settle disputes?
Indeed, one could argue that the current political rage against the ISDS is limited to arbitration options in the BITs and the other forms of treaty-based arbitration that are not expressly grounded on arbitration agreements which are otherwise regarded as the 'cornerstone of arbitration' . Can the dusk of the ISDS be the new dawn of more conventional arbitration options? Some authors have already started to promote agreement-based arbitration alternatives, eg International Chamber of Commerce (ICC) arbitration, as the dispute resolution methods superior to the treaty-based ISDS. 73 Unfortunately, it seems that the snowball-effect has already started, with the anti-ISDS stance growing ever larger and taking on an increasingly anti-arbitration attitude. For instance, while many arbitration practitioners (and several arbitral tribunals in concrete cases) hold that the Achmea judgment of the CJEU has to be limited to BITs, the European Union makes it increasingly clear that it wishes to stretch the effects of this decision as far as possible. In its statement of 15 January 2019, 22 EU Member States declared that they consider intra-EU BIT and ECT claims to be non-arbitrable and warned the 'investor community' not to initiate new intra-EU investment arbitration proceedings. 74 The general policy of the EU is already clearly oriented not only against the ISDS (both in intra-and in extra-EU investment disputes), but also against arbitration in general. At least some of the loudly voiced criticisms of the ISDS can equally be applied to customary forms of international commercial arbitration, such as the lack of appeals, the confidentiality of the proceedings and the possible impact that the party appointment can have on the impartiality of the arbitrators. In any case, it is hardly imaginable that in the present climate any EU Member State would lead a pro-arbitration policy, actively encouraging the insertion of arbitration clauses into business contracts concluded between the state (or any of its state agencies) and the foreign private parties. From the suspicious attitude towards arbitration in state-related commercial disputes to a suspicion against (international) commercial arbitration in general is only a few small steps -and this is why the current ISDS debate can also have a long-term negative effect on the use and development of arbitration and ADR in general.
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Turning back to the conventional wisdom that arbitration is good for international trade (the wisdom so far most effectively spread and promoted by UNCITRAL), it would follow that the consequences of current developments may mark the beginning of a chilling period for international investments 76 -unless a new system is established that could effectively replace the protection of investments provided by the current ISDS options and international commercial arbitration in general. Is such a system found?
The EU Member States, in their recent declaration, emphasised that investors from one EU Member State do not need additional protection when they invest their capital in any other Member State, since the fundamental freedoms of the Union, such as freedom of establishment or the free movement of capital, are protected by EU law. 77 It is also argued that non-discrimination, proportionality, legal certainty and the protection of legitimate expectations belong to the general principles of EU law, which all EU Member States must recognise and provide effective legal protection to intra-EU investors in case of violation of their rights. 78 However, even in their joint declaration the EU Member States do not argue that such an effective legal (and in particular judicial) protection does exist everywhere in Europe, but only that EU law obliges every Member State to ensure such protection before its courts or tribunals. In reality, the comparative data on European judicial systems show that the narrative about the effective protection is deceptive, as effectiveness of judicial protection is still among the most problematic issues in a number of EU Member States. The situation in this respect is partly deteriorating, as attacks on judicial independence have started to reoccur in several former transition countries. 79 Even when the state courts operate independently, the excessive length 75 The turn in the approach to arbitration can be felt even in the work of UNCITRAL, where, according to the observers, the methods of work and approach to arbitration are no longer 'business as usual' . Compare A Roberts, 'UNCITRAL and ISDS Reform: Not Business as Usual'
[2017] European Journal of International Law, Blog TALK <http://ejiltalk.org/uncitral-and-isdsreform-not-business-as-usual/> accessed 21 February 2019. 76 Some observers predict that current policies will especially have a negative effect particularly on smaller investors, which will either not invest at all, or will convert the costs of the higher risk factor into higher costs and expenses; the large corporations, on the other hand, may have sufficient bargaining strength to impose dispute-settlement provisions which will be even more favourable to them. of judicial proceedings can render legal protection illusory, as often confirmed by the judgments of the European Court of Human Rights. The court cases including substantive foreign investments are often highly sensitive and politicised, and can be a serious challenge for quite a few European national judiciaries. All that is very well known by potential investors. 80 It is not accidental that for any serious lawyer the notion of 'litigating international investment disputes' is synonymous with investment arbitration. 81 In the context of extra-EU trade relations, the EU refrained from using the argument that an investor-state dispute resolution mechanism is unnecessary due to adequate protection at local courts. Instead, since 2010 it gradually started to advocate a more institutional system of dispute settlement, with quasi-permanent arbitrators, appellate mechanisms and increased transparency of the proceedings. 82 Until 2014, this 'movement away from current ad hoc arbitration' further grew and became the policy of promoting an 'investment court system' (ICS) or a 'multilateral investment court' (MIC). In its 2015 Concept Paper, the European Commission declared the need for 'a new EU approach' and referred to the institutional set-up of the WTO Appellate Body as a model for reform. 83 According to analysts, it is too early to say what level of support the EU vision of such a multilateral investment court will have, but it is certain that the debate in international fora has been steered in the direction of such a proposal, which is 'a game changer with potentially far-reaching consequences for investment treaty arbitration' .
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These are important reasons for closer examination of the feasibility of an investment court, promoted as 'a panacea that would solve most, if not all, the perceived shortcomings of the current ISDS system' . 85 Can it really solve the problematic issues? If adopted, will it bring improvement, satisfy the critics and award adequate protection to investors? Many (too many) elements of such a future system are unknown, but there are already sufficient grounds for concern regarding some fundamental elements of the existing MIC proposals.
Starting with the sources of such proposals, it should be noted that they have not originated from the circles of experts in international commercial dispute resolution, but from the Brussels administration which has not much experience with the concrete problems encountered in the course of complex international commercial litigation. The problematic appeal of the proposed solution lies in its simplicityreplacing the ad hoc arbitration tribunal with a permanent court -but this simplicity can be misleading. The underlying assumption is that a permanent court can render the same, if not better, services as an international arbitral tribunal. But, references to the WTO Appellate Body as a source of inspiration demonstrate a disregard of its fundamental difference. The title of an article published by Joost Pauwelyn in 2015 clearly indicates the extent of the difference, asking, 'Why Investment Arbitrators Are from Mars, Trade Adjudicators from Venus?' . 86 He argues that two closely related subjects of global economic affairs -cross-border trade and cross-border investmenthave developed into two distinct parallel worlds, and finds a part of the reasons for this cleft in the rather different nature of WTO adjudicators in comparison with the arbitrators who deal with the ISDS. This analysis is not isolated: already in 2001, Joseph Weiler was writing about the WTO dispute settlement mechanisms in terms of the 'rule of lawyers' versus the 'ethos of diplomats' , warning that, in spite of the juridical nature and mandatory character of the WTO dispute resolution system the institutional setting remained much the same as in the times of GATT, reflecting more diplomatic than legal considerations. 87 While this diplomatic stance of the WTO may make its dispute resolution system 'more palatable and easy to digest' for internal players -primarily the states -the author argues that at times this practice 'accounts for some serious dysfunctions of dispute settlement system' and undermines its external legitimation. 88 Almost twenty years later, new research shows that nothing has changed in the two worlds: the WTO panelists 'continue to be predominantly diplomats or ex-diplomats, often without law degrees and mostly with relatively little experience' , while the ICSID arbitrators by contrast 'are typically high-powered, elite jurists with a much deeper level of expertise and experience than the average WTO panelists' .
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Evaluated by strictly legal standards, this difference indicates that a WTO-modelled investment tribunal would in most ISDS cases render a decision of lower and not higher quality. The complex nature of international commercial disputes, particularly in the context of substantial investments and transfers of technology, calls for special competence of the decision makers. Most investor-state disputes are highly sophisticated, both legally and technically, and need specialist knowledge in the respective field. Whether they relate to green-field investments or to privatisation of state assets in key fields like energy or mining, whether they relate to industry or to investments into national infrastructure such as roads or airports, the efficient processing of such cases which conforms to the rule of law standards is an immense task. Its challenges are both efficiency and quality -and for meeting these challenges one needs a lot of skill, experience and knowledge. The practice of investor-state arbitrations managed to live up to the expectations of (most) parties: the boom in ISDS has been indirectly a confirmation of its efficiency. Naturally, ISDS proceedings are not short, and sometimes two, three or four years are needed to complete the process. The length of the ISDS proceedings is, however, caused by the need to undertake comprehensive examination of technical and legal issues, not by attempts to delay the process or by sloppy case management. In fact, there is hardly any other method of dispute resolution capable of dealing with such complexity and sophistication while maintaining strict legal standards of due process. Huge arbitration cases really need a tailor-made court, and the full-time work of arbitrators selected for the particular case. And there may be only a few people in the world capable of effectively dealing with certain complex and specialised issues. Such people have to be paid accordingly, also in a certain proportion to the huge responsibility which they bear and the impact that their decisions produce. It is hard to apply any salary-based model for adjudicators in this context, especially if the salary is determined by the lump-sum criterion, and awarded as side-remuneration to a part-time judge. The same goes for standardised procedures and methods of case management. The "one size fits all" solutions which provide fixed case management rules may be entirely inapplicable when a case involving hundreds of thousands of documents, dozens of experts and witnesses, with huge implications locally and globally. The eventual availability of appeals brings further challenges for the duration of the process and its effectiveness.
The proposed solutions for the challenges of effectiveness and quality of the future MIC have so far not showed that their authors understand (or care about) practical details. In the draft Chapter on Investment Court System in the European Commission draft text of TTIP, the instructive time limits are fixed: 18 months for the issuing of a provisional award ('decision in the first instance') and 180 (or a maximum of 270) days for the duration of the appeal procedure. 90 There is, however, no guarantee that these limits are anything but a political declaration, and in any case they seem to be quite unrealistic for actual investor-state disputes, if they are to be conducted according to high professional standards.
Apart from the concerns regarding its effectiveness, there may be serious concerns regarding the integrity of the process. The criticisms of the customary ISDS mechanisms often relate to the asymmetric nature of the choice of forum, arguing that investors have disproportionate powers since only they may choose the forum which suits them. 91 Yet, the asymmetric right to choose the forum and have a recourse to the selected (arbitration) tribunal can to a large extent be justified by the asymmetric power that parties possess, and the potentially vulnerable position of the investors when faced with the court system of the host country. On the other hand, there would be no appropriate justification for the system which would favour the state as the stronger party -and still the proposed MIC solution does have some elements which may have exactly that effect.
The first element that should be observed is the potential bias in favour of the states in the selection of the adjudicators. A good example is the WTO dispute resolution process which was cited by the EU in a positive light as the system according to 90 which future permanent investment bodies should be modelled. As observed in 2001 by Joseph Weiler, no matter how much the GATT dispute resolution process got 'juridificated' , in this process the 'diplomatic ethos … tenaciously persists' . 92 The panelists of the standing WTO dispute resolution tribunals were often diplomats or ex-diplomats who belong to the same internal WTO network, often without law degrees and with relatively little experience 93 -something that Weiler regarded as only a temporary feature. Fifteen years later, Pauwelyn concluded that this structure is not changing, arguing that a part of the success of the WTO dispute resolution process is to be attributed to the fact that it is run by relatively inexperienced trade diplomats. 94 While it may be true that the diplomatic elements and a degree of political participation by governments and civil society organisations help in legitimising the dispute resolution process, one should not forget that the WTO dispute resolution process is a state-to-state process where both parties stand on equal footing. If, as provided by CETA, an investor-state dispute is decided by the members of the tribunal who 'shall have demonstrated expertise in public international law' (and only optional knowledge of international investment law), 95 ie by WTO-like former diplomats who have spent their lives representing the interests of the state, it may be legitimately doubted whether these panels have a built-in bias in favour of state parties.
This assessment of bias is not dependent on the nationality of the tribunal members of the present and future 'investment courts' . Indeed, the concrete tribunals will be chaired by a third-party national, and one of the tribunal members will have to be appointed from a jurisdiction close to the investor party.
96 But, lacking a business perspective and experience, it is likely that those part-time tribunal members who were appointed to a closed list of adjudicators assembled by a joint committee appointed by (state) parties (for CETA: by Canada and the EU) will give a disproportionate weight to the political and not the legal aspects of the case. Unless political arguments strongly speak in favour of the investor as the private party to an investor-state dispute (eg due to the investor's close connection with the state party that upholds a pro-investor policy), there is arguably much less leverage on the investor side than on the state side. Thereby, the partisan nature of appointment of decision makers of conventional investor-state arbitration, which has been cited as the 'single most undermining factor of the public trust in the ISDS system' , 97 is in the architecture of the 'permanent investment tribunals' replaced by another sort of partisanship marked by a structural bias of the onesided appointments by state (or state-like) organisations. 98 Essentially, while in the present model of investor-state arbitration each side, the investor and the state, has at least the same chance to make partisan appointments, the future model of investment tribunals displays even more troubling, unilateral partisanship. 99 The attempts to explain that a multilateral court system in which states only appoint judges need not necessarily be biased since states act in dual roles (as disputing parties and treaty parties) and are able to distinguish their functions in a proper way 100 seem to be overly academic and factually unrealistic, taking into consideration the background of the whole ISDS discussion and the concrete cases outlined here above.
This partisanship is even more evident in the light of the structural influence that is exercised in the future model by administrative officials 101 involved in the institutional framework of dispute resolution bodies. When the adjudication is entrusted to those that have less experience, and in-depth knowledge will be 'more amenable to being led by a Secretariat' , 102 this may be reinforced by the 'embeddedness in a thicker normative/bureaucratic regime or community' . 103 All this will certainly not help in the creation of trust of the investors in the new ISDS model. As if this were not enough, in the current European model of 'investment courts' , there are also several other potentially troubling elements, such as the possibility of discretionary rejection of 'claims manifestly without legal merit' upon application of the respondent state, 104 rules excluding investment tribunals' jurisdiction to review the legality of the state measures and their obligation to follow the 'prevailing interpretation of the domestic law' by its 'courts or authorities' .
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CONCLUDING REMARKS
Challenges are generally healthy for future development, if we manage to survive them. Nietzsche's famous 'What doesn't kill me makes me stronger' may also be applied to investment arbitration. Only, the prospects for investor-state arbitration surviving in the short and medium run as the dominant method of investor-state dispute resolution are far from certain, at least as regards the European Union and its Member States.
Before the Eurocrats put the final nail in the coffin of the ISDS, just how likely it is that the alternative offered will be better than the existing options should be thoroughly examined. So far, the ISDS has played an important role in the global fostering of international investment, by securing a basically fair system of dispute resolution in a very specific field. Of course, no system is perfect, and it is true that investor-state arbitration has proved to have certain shortcomings. At the same time, it is far from having been proved that the shortcomings are of such a nature that they render the whole ISDS mechanism beyond repair.
In this paper I have showed that many criticisms of the ISDS are misguided or overstated, and that the current fuzzy contours of the 'multilateral investment courts' (MIC) -a mechanism which should replace the ISDS -do not guarantee cure for its faults. While the basic criticisms related to lack of impartiality, openness and diversity have not been resolved beyond doubt in the MIC model, new issues related to efficiency, fairness and quality of the new model are appearing. Also, while the new model fails to prove that it is encouraging for foreign investments, the dismantling of the ISDS may have a chilling effect on international commercial arbitration, and, in consequence, may adversely impact international trade.
The negative impact on international arbitration does not mean a positive impact on (international) litigation. National courts will not become a better place for the settlement of international commercial disputes if the use of arbitration fades away. On the contrary, a politically-coloured adjudication process like the one which is likely to develop under MIC may provide the wrong role model for the commercial courts of the host countries. From the perspective of civil procedure, an argument for reconsideration of the current hostility towards investment arbitration may be in the contribution of international arbitration to innovation in dispute resolution. The innovation is visible in the ability to introduce the most modern -and most appropriate -case management techniques, adjusted to the nature of each case, and in the ability to create ad hoc structures which can cope with the most complex factual and legal issues in an increasingly complex world. Some of such innovations have later been exported to the area of state justice, where they have been used by the courts, judges and parties. They also inspired legislative changes that have improved civil procedures worldwide. 106 By introducing innovations developed and tested in the field of international commercial arbitration, we have not only an opportunity to build a better system of civil justice, but also an opportunity to achieve greater harmonisation in the field of dispute resolution on a global level.
On this background one should evaluate the future steps in the reforms of the ISDS. Some scholars have already catalogued the alternative avenues of change, and labelled them as incremental, systemic and paradigmatic reforms. 107 Yet, according to the description of the three models, 108 something seems to be missing: a fundamental reform which goes beyond modest cosmetic changes in the outlook of the investment arbitration, but preserves the specific advantages of arbitration, including its flexibility, its ability to select the best adjudicators for the specific case, its significant degree of party autonomy and its procedural efficiency. This, apparently missing link of fundamental arbitration reforms of ISDS, is the most promising path.
Such fundamental reforms would need to address the fundamental criticisms, such as the issue of transparency (already discussed within UNCITRAL); the concerns regarding the proper balance between the right of the state to regulate in the public interest and the need to secure stability and foreseeability for foreign investments (based on a thorough and impartial research into the real proportions of the problem) and the issue of party appointments as a potential threat to the integrity of the process. Whether appeals would be an element of the reformed ISDS architecture might depend on the outcome of the other reforms. If, indeed, the reforms found an adequate answer for the 'moral hazards' of party appointments, 109 the addition of appeals -ie of a lengthy and costly process of full review that is a necessary evil if we distrust the original adjudicators -may turn out to be unnecessary.
Yet, whether fundamental but reasonable reforms of the ISDS would take place will ultimately depend on the policy decision. The European Union at present seems to have made up its mind -though we seriously doubt that its current preference is the result of a prudent and thorough study of the problem. The preceding analysis indicates rather that the European anti-ISDS stance evolved due to a mix of diverse elements: political pressures (arising from different sides, from populist politicians to trade unions and NGOs); the selfish interests of particular states that want to avoid enforcing particular arbitral awards, when and if they oblige the states to 106 The practice of combining experts and expert witnesses, the managing of witness evidence, the introduction of procedural calendars and procedural compacts between the court and the parties on the conduct of the proceedings, the time-management techniques (eg distribution of time by chess clock rule): all these methods have been popularised and further developed in the context of international arbitration, and now they contribute to worldwide improvement of civil justice systems. compensate particular investors; and the wish of the EU institutions (from the European Commission to the CJEU) to strengthen and reaffirm the powers of the Union regarding trade policies vis-à-vis the Member States. This is not the best basis for the future development in the area of international commercial dispute resolution.
Hopefully, policy decisions can change. If, as predicted, the current anti-ISDS (and anti-arbitration) does not produce beneficial effects, the new turn in the approach to mechanisms of dispute resolution between investors and states will happen sooner or later -hopefully not too late. Consequently, my advice for the policymakers faced with the ISDS dilemma can be summarised in the words of an old proverb: Fix it, don't throw it away! Otherwise, the consequences are likely to be detrimental to the very goals these policymakers wish to pursue.
